UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BARBARA GRIFFIN,

Plaintiff,
V. Civil Action No. 97-2816 (RWR)
ACACIA LIFE INSURANCE COMPANY,

Defendant.

o \o/ o/ o/ o/ o/ 7\ o

MEMORANDUM OPINION

Plaintiff filed this lawsuit alleging that her enpl oyer,
Acaci a Life Insurance Conpany (“Acacia”), discrimnated agai nst
her on the basis of her sex, subjected her to quid pro quo sexual
harassnent, and retaliated against her. Plaintiff asserted
clainms under both Title VII* and District of Colunbia |aw.

Def endant has noved for summary judgnent on the Title VII clains
based on plaintiff’'s alleged failure to file her conplaint within
ninety days after receiving the Notice of Right to Sue letter
fromthe Equal Enpl oynment Opportunity Conm ssion (“EECC").
Because plaintiff has failed to present sufficiently probative
evidence to rebut the presunption that she received the Right to
Sue letter three days after it was mailed, the Title VII clains

are untinely. Having dism ssed the federal clainms which provided

'Title VII of the Cvil Rights Act of 1964, as anended, 42
US. C 8§ 2000e et seq- (“Title VII").
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the basis for original jurisdiction, the Court will decline to
exerci se supplenental jurisdiction over the clainms under D.C | aw
and will dismss those clains wthout prejudice pursuant to 28
U S.C § 1367(c)(3).

BACKGROUND

Plaintiff began her enploynent with Acacia in 1970. In
1991, plaintiff was assigned to the Duplicating and Purchasing
Departnent and, in February 1992, she was pronoted to Senior Copy
Preparation Specialist. During this period, she reported to
Edward El ko, who reported to Arnold Rexroad. Beginning in March
1995, plaintiff reported directly to Rexroad. Plaintiff alleges
t hat Rexroad engaged in quid pro quo sexual harassnent between
1991 and Cctober 1996.

On Cctober 25, 1996, plaintiff told Leon Stevens, a friend
who was a supervisor for Acacia, that Shirl Nevas said that
Rexroad noved Nevas’'s bra strap. Stevens reported the
conversation to Rexroad, who reported it to his supervisor
Richard Fedalen. Plaintiff alleges that Rexroad retaliated
agai nst her for reporting the all eged sexual harassnent of Nevas.

Plaintiff was advised in March 1997 that her position would
be elimnated when the conpany reorgani zed and certain duties
were outsourced. On May 2, 1997, plaintiff was given a witten
war ni ng about poor performance based on custoner conplaints. On

May 5, 1997, plaintiff “went out on sick leave . . . due to
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stress fromthe workplace.” Plaintiff’s Cpposition to Sumrary
Judgnent, at 11.
Plaintiff filed a charge of discrimnation with the EECC.
After she received her Notice of Right to Sue letter, she filed
this |awsuit.

DI SCUSSI ON

Rule 56 is an integral part of the Federal Rules of G vil
Procedure, recognizing a party’s right to denonstrate that
certain clains have no factual or |egal basis and to have those

unsupported cl ai ns di sposed of prior to trial. Celotex Corp. v.

Catrett, 477 U.S. 317 (1986). A nmotion for summary judgnent is
properly granted unless there is evidence “on which the jury
could reasonably find for the plaintiff. The judge’s inquiry,

t heref ore, unavoi dably asks whet her reasonable jurors could find
by a preponderance of the evidence that the plaintiff is entitled

to a verdict. . ..” Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 252 (1986). "Summary judgnment is appropriate when evidence
on file shows ‘that there is no genuine issue as to any materi al
fact and that the noving party is entitled to a judgnent as a

matter of law.’'" Anerica’'s Community Bankers v. Federal Deposit

| nsurance Corp., 200 F.3d 822, 831 (D.C. Cr. 2000) (quoting Fed.

R Gv. P. 56(c)). “[A] genuine dispute about material facts
exists if the evidence is such that a reasonable jury could
return a verdict for the nonnoving party." 1d. (interna

quotations omtted). “If the evidence is nerely colorable, or is
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not significantly probative, summary judgnent may be granted.”
Anderson, 477 U.S. at 249-50 (internal citations omtted).

“Whil e a nonnovant is not required to produce evidence in a
formthat would be adm ssible at trial, the evidence still nust
be capabl e of being converted into adm ssi ble evidence.” deklen

v. Denocratic Congressional Canpaign Committee, Inc., 199 F. 3d

1365, 1369 (D.C. GCr. 2000). “Oherwi se, the objective of
summary judgnent -- to prevent unnecessary trials -- would be
underm ned.” 1d.

| . Title VII dains

A person aggrieved under Title VII who seeks to file a civil
action nmust do so within ninety days fromrecei pt of the EECC

right-to-sue notice. 42 U S. C. 8§ 2000e-5(f)(1); Hogue v. Roach,

967 F. Supp. 7, 8 (D.D.C. 1997).

In this case, it is undisputed that the EECC mail ed the
Notice of Right to Sue letter to plaintiff on August 7, 1997.
See Dism ssal and Notice of R ghts, Exh. L to Declaration of
Henry A. Platt. Plaintiff testified in her deposition that she
does not know on what date she received the right-to-sue letter
and that she has no records which reflect the date of receipt.
See Giffin Deposition, at 60-61. Were, as here, the plaintiff
does not know when she received the Right to Sue letter, Federal
Rule of Cvil Procedure 6(e) creates a presunption that the
letter was received three days after it was mailed. Baldw n

County Welcone Center v. Brown, 466 U.S. 147, 148 n.1 (1984);
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Smth-Haynie v. District of Colunbia, 155 F.3d 575, 578 n.3 (D.C

Cr. 1998). Plaintiff presunptively received the letter on
August 11, 1997.2 The conplaint was filed nore than ninety days
t hereafter, on Novenber 24, 1997

The only evidence plaintiff has submtted to rebut this
presunption is the declaration of her attorney, Janice A Sinons.
In the declaration, Sinons states that the law firm s records
indicate that plaintiff first came to the |law office on
August 28, 1997. Declaration of Janice A Sinons, Exh. 9 to
Plaintiff’s Opposition to Summary Judgnent, § 3. Sinons al so
states that there is an entry on her cal endar for Novenber 24,
1997, which reads “B. Giffin's Conplaint Due.” 1d. Y 2. Based
on these records, Sinons believes that plaintiff told either
Ms. Sinons or soneone else in the law firmthat she received the
Notice of Right to Sue letter on August 26, 1997, ninety days
before the conplaint was filed. 1d. T 4.3

Evi dence of a person’s habit or a firms routine can be
probative of whether the person or firmacted in conformty with
that practice at a particular time. Fed. R Evid. 406. Assum ng

that Sinons’s declaration satisfied Rule 406, it proves only so

2In 1997, August 10 was a Sunday.

3Simlar evidence and argunent was presented by the
plaintiff and rejected by the court in Sinpkins v. Washi ngton
Metropolitan Area Transit Authority, 2 F. Supp. 2d 52, 57 n.6
(D.D.C. 1998).
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much. It may support the inference that Sinons believed the

filing deadline was Novenber 24, 1997. \Whether this evidence
woul d be adm ssible to prove the second-1evel inference that

plaintiff told Sinons that plaintiff received the right-to-sue

letter 90 days before Novenber 24, 1997 is questionabl e,
particularly with plaintiff wholly unable to corroborate such an
inference. Neither inference, though, establishes when plaintiff

actually received the letter. The speculation by plaintiff’s

counsel regarding the date plaintiff nay have told one or nore of
her attorneys that she received the right-to-sue notice is not
sufficient to create a genuine issue of material fact. See,

e.q., MGI1l v. Minoz, 203 F.3d 843, 846 (D.C. Cr. 2000)

(speculation insufficient to avoid summary judgnent).

Thus, in light of the fact that plaintiff has provided
insufficiently probative evidence to rebut the presunption that
she received the right-to-sue notice three days after it was
mai |l ed, plaintiff has failed to denonstrate that a genuine issue
of fact exists as to the date on which she received the
right-to-sue letter. It is undisputed that plaintiff filed her
conplaint nore than ninety-three days after the right-to-sue
notice was nmailed and, as a result, the Title VII clains are
untimely.

1. Clains Based on D.C. Law

Plaintiff's Title VIl clains were the basis for this Court’s

original jurisdiction, and the Court had suppl enental
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jurisdiction over plaintiff’s clainms which were based on the | aws
of the District of Colunbia. The court nay decline to exercise
suppl enental jurisdiction if the court “has dismssed all clains
over which it has original jurisdiction.” 28 U S.C

8 1367(c)(3); see also United M ne Wrkers v. G bbs, 383 U. S

715, 726 (1966) (court should dism ss supplenental state |aw
clai ns when federal clains dismssed before trial).* “In the
usual case in which all federal-law clains are elimnated before
trial, the balance of factors to be considered under the

[ suppl enmental ] jurisdiction doctrine -- judicial econony,

conveni ence, fairness, and comty -- wll point toward declining
to exercise jurisdiction over the remaining state-law clains.”

Carneqgi e-Mellon University v. Cohill, 484 U S. 343, 350 n.7

(1988).

In this case, the considerations of judicial econony,
conveni ence, fairness, and comty favor declining to exercise
suppl enental jurisdiction over plaintiff’s remaining clains.

"Needl| ess deci sions of state | aw should be avoi ded both as a

“Plaintiff argues that even if her Title VIl clains are
di sm ssed as untinely, the Court has original jurisdiction over
the remaining clains based on diversity of citizenship.
Plaintiff did not, however, include in her conplaint allegations
to support diversity jurisdiction. Mreover, plaintiff admts
that she is a citizen of the District of Colunmbia. The evidence
in the record establishes that defendant was incorporated in and
is acitizen of the District. See Supplenental Declaration of
Henry A. Platt, 1 2. As a result, the parties’ citizenship is
not diverse and there is no diversity jurisdiction.
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matter of comty and to pronote justice between the parties, by
procuring for thema surer-footed reading of applicable law "

G bbs, 383 U S. at 726. “Thus comty and fairness point strongly
toward having the District of Colunbia's courts decide the

clains.” Ednondson & Gall agher v. Alban Towers Tenants Ass'n, 48

F.3d 1260, 1266 (D.C. Cir. 1995) (remanding with instructions
either to remand the matter to the D.C. courts or to dismss the
case Without prejudice). The interests of judicial econony and
conveni ence do not favor exercising supplenmental jurisdiction
because this Court has not yet expended any resources on
addressing the nerits of the D.C. law clains and “there seens
little difference in convenience for the parties whet her they
litigate in D.C. or federal court.” [|d.

The Court, therefore, wll decline to exercise suppl enental
jurisdiction over plaintiff’s DCHRA and negligent supervision
clains. These clains will be dism ssed without prejudice to
their being refiled in D.C. Superior Court. Plaintiff is advised
that 28 U S.C. 8§ 1367(d) tolls the statute of limtations for
these DC. law clains for a period of 30 days after entry of the
final order in this case.

CONCLUSI ON

Plaintiff failed to present sufficient evidence to rebut the
presunption that she received the EEOCC Notice of R ght to Sue
letter three days after it was mailed and to rai se a genui ne

i ssue of material fact on this issue. As a result, the
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presunptive date of receipt was August 11, 1997. Plaintiff’s
conplaint was not filed wthin ninety days after this presunptive
date of receipt and is untinely.

Having dism ssed the Title VII clains which provided the
basis for original jurisdiction, the Court will decline to
exerci se supplenental jurisdiction over the clains based on the
laws of the District of Colunbia. A final order acconpanies this
Menor andum Opi ni on.

SIGNED this day of , 2001.

RI CHARD W ROBERTS
United States District Judge



